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SUPERIOR COURT OF WASHINGTON
FOR THE COUNTY OF KING

PATRICK COLACURCIO,
individually and on behalf of all others
similarly situated,

Plaintiff,
V.

INSIGHT VENTURE PARTNERS VII,
L.P., a Cayman Islands limited
partnership; INSIGHT VENTURE
PARTNERS (CAYMAN) VII, L.P.,
Cayman Islands limited partnership;
INSIGHT VENTURE PARTNERS VII
(CO-INVESTORS), L.P., a Cayman
Islands limited partnership; INSIGHT
VENTURE PARTNERS
(DELAWARE) VII, L.P., Delaware
limited partnership; INSIGHT
VENTURE PARTNERS
COINVESTMENT FUNDII, L.P., a
Delaware limited partnership; INSIGHT
VENTURE ASSOCIATES VII, L.P., a
Delaware limited partnership; INSIGHT
VENTURE ASSOCIATES VII, LTD.,
a Cayman Islands limited company;
INSIGHT VENTURE ASSOCIATES
COINVESTMENT 11, L.P., a Delaware
limited partnership; INSIGHT
VENTURE MANAGEMENT, LLC, a
Delaware limited liability company;
INSIGHT HOLDING GROUP, LLC,
Delaware limited liability company, and
RYAN HINKLE,

Defendants.

ORDER -1
19-2-33469-0 SEA

Case No. 19-2-33469-0 SEA

ORDER DENYING DEFENDANTS’
MOTION TO DISMISS

King County Superior Court
516 Third Avenue
Courtroom W-864

Seattle, Washington 98104

(206)477-1483
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The Court denies Defendants’ Motion to Dismiss, with the exception of the

constructive-trust claim, which Plaintiff consents to dismissing.
I. DISCUSSION

A. Applicable Standard

Dismissal under CR 12(b) is appropriate “only if it is beyond doubt that the plaintiff
can prove no facts that would justify recovery.” Gaspar v. Peshatin Hi-Up Growers, 131
Wn. App. 630, 635 (2006 (citation omitted). “In making this determination, the court must
presume that the plaintiff’s allegations are true and may consider hypothetical facts that are
not included in the record.” Id. (citation omitted). Such a motion “should be granted
sparingly so that a plaintiff is not improperly denied adjudication on the merits.” Id.
(citation omitted). Generally, dismissal is granted “only in the unusual case in which
plaintiff includes allegations that show on the face of the complaint that there is some
insuperable bar to relief.” Id. (citation omitted).

The proposition that courts ruling on a motion to dismiss may consider
“hypothetical” facts not in the record is sometimes stretched to support the barest of
allegations, and it is worth briefly examining the origins of the rule, which appear to go
back at least some 45 years to Brown v. MacPherson’s, Inc., 86 Wn.2d 293, 297 (1975). In
Brown, the court held that “there is a possible state of facts, which appellants claim they
can establish,” which required reversing the trial court’s dismissal. /d. at 295. As the court
put it:

Without the benefit of an actual factual showing, we can only speculate as

to what, if anything, appellants might prove which would entitle them to

relief. In order to prevent our speculations from straying too far from

reality, however, the factual background of appellants’ claim has been

described informally and ‘hypothetically’ by their counsel in argument here

and the court below. We need not determine that the story related by

counsel is true, or even that it is supported by some evidence, to use it as a

context for consideration of the State’s dismissal action. All we need decide
is whether the facts described, if established, would entitle appellants to
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relief under the allegations in their complaints. If they would, they
constitute a state of facts which would entitle appellants to relief, and would
therefore be adequate to justify denial of the 12(b)(6) motion, which cannot
be granted if Any state of facts could exist under which the plaintiff’s claim
could be sustained.

Id. at 297-97 (citation omitted) (emphasis added). Apparently mindful of the line between
dismissal and summary judgment, the Brown court further explained its thinking in a

footnote:

A CR 12(b)(6) motion questions only the legal sufficiency of the allegations
in a pleading. But since this legal determination cannot always be made in
a vacuum, it may be necessary to postulate factual situations which might
form the basis for the pleading. No reason appears why one such
‘hypothetical’ situation should not be that which the complaining party
contends actually exists. The court need not find that any support for the
alleged ‘facts’ exists or would be admissible at trial, as it should on a
summary judgment motion. The question under a CR 12(b)(6) motion is
basically a legal one, and the ‘facts’ are considered only as a conceptual
backdrop for the legal determination.

Id. at 298 n.2 (emphasis added). The Brown court’s discussion appears to be the origin
story—or close to it—for the proposition that Washington courts can consider hypothetical
facts on a motion to dismiss.

The notion that a court can consider hypothetical facts not pled in the complaint to
deny a CR 12(b)(6) motion to dismiss is not as radical as one might think. The rule does
not allow a court to consider hypothetical claims not pled; that is what CR 12(b)(6) asks:
does the pleading fail to state a claim upon which relief can be granted? CR 12(b)(6). Nor
does the rule allow a court to excise facts from a complaint, where the excised facts would
otherwise bar relief. The Brown court described the appellants’ complaints as providing
“only the briefest outline of their grounds for seeking damages from the State, alleging
little beyond the three elements of negligence.” Id. at 295. In reversing the trial court’s
dismissal, the Washington Supreme Court simply held that the appellants had offered a
scenario in which the claims they alleged were true. Id. at 299. The Brown court did not

hold that a trial court could add hypothetical allegations to a complaint where elements of
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a claim were missing; rather, the court held that, where all of the elements are pled, a court
may consider hypothetical factual scenarios which support the elements. It may be, in fact,
that the proposition does not add much of anything to the less controversial proposition
that, when considering a motion to dismiss under CR 12(b)(6), a court must accept the
allegations in the complaint as true. The Brown court seemed to say that, in accepting the
allegations in the complaint as true, the non-moving party can propose—and the court can
consider—a hypothetical scenario in which the allegations are true and are thus sufficient
to state a claim.
B. Plaintiff Did Not Waive Claims Under The Securities Act of Washington
Plaintiff did not waive Defendants’ compliance with the Securities Act of
Washington (though known under RCW 21.20.940 as The Securities Act of Washington,
the Court will use Washington State Securities Act or “WSSA” hereafter”). Defendants
argue that “Plaintiff also agreed that Insight was permitted to proceed with the Tender Offer
while specifically representing that he knew that Insight could be in possession of
undisclosed material nonpublic information.” Motion at 12. However, “[a]ny condition,
stipulation, or provision binding any person acquiring any security to waive compliance
with any provision of [the WSSA] . .. is void.” RCW 21.20.430(5); see also Goel v. Jain,
259 F. Supp. 2d 1128, 1140 (W.D. Wash. 2003) (“Defendants argue that plaintiff’s
Securities Act claim fails because it falls within the scope of the release plaintiff signed. .
. Nor may the seller of securities require the purchaser to waive compliance with the
Securities Act. . . . [I]f given effect, [it would] act as an impermissible waiver of the
protections afforded by the Securities Act.”) (citation omitted); Guarino v. Interactive
Objects, Inc., 122 Wn. App. 95, 123 (2004) (“If we held that . . . the parties were not bound
by the disclose or abstain requirements, we would be creating a rule allowing the parties to

contract away the protections of the WSSA. This we will not do.”) Thus, under statute
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and case law, Plaintiff could not enter into an enforceable agreement waiving WSSA
protections.

Nor is Defendants’ citation to Stewart v. Estate of Steiner, 122 Wn. App. 258 (2004)
of any help to Defendants. Defendants argue that, under Stewart, a “plaintiff’s express
disclaimer was enforceable.” Motion at 13. However, the Stewart court distinguished the
very argument Defendants make here, noting that the agreement at issue in that case “did
not limit Dr. Stewart’s recovery under the WSSA.” Stewart, 122 Wn. App. at 272
(emphasis added). Instead of turning on disclosure, the Stewart court focused its waiver
holding on reliance: “The antireliance provision in the Locate Offering Memorandum did
not violate the WSSA’s antiwaiver provision and is enforceable.” [Id. While
acknowledging that any reliance prong in the WSSA has been “superseded,” Motion at 13
n.7; see also Federal Home Loan Bank of Seattle v. Credit Suisse Secs. (USA) LLC, 194
Wn.2d 253, 258 (2019) (“[R]eliance is not an element of a private securities claim.”),
Defendants argue that the holding in Stewart “is equally applicable to an express disclaimer
of a duty to disclose,” Motion at 13 n.7. Defendants further explain: “Just as a private
party may agree on which statements it is relying when purchasing a security, so too may
it agree that information beyond the agreed upon disclosures and which does not render
false or misleading anything contained in those disclosures need not be independently
disclosed by its counterparty.” Id. (emphasis added). Yet, the statute is clear: “Any
condition, stipulation, or provision binding any person acquiring any security to waive
compliance with any provision of [the WSSA] . . . is void.” RCW 21.20.430(5). Thus, if
Defendants are arguing that Plaintiff could waive compliance with the WSSA’s disclosure
requirements, that is incorrect under the statute. If the Defendants are arguing that Plaintiff
can waive “disclosures . . . which do[ ] not render false or misleading anything” in the

Tender Offer, Motion at 13 n.7, then the significance of such a waiver is unclear; i.e., if
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there is undisclosed information which would not render disclosed information false or
misleading, there is no violation to waive. To the extent that the Tender Offer purported
to require Plaintiff to waive compliance with the WSSA’s disclosure requirements, such a

waiver requirement would be void and thus unenforceable.

C. The WSSA Does Not Have a Separate Fiduciary or Special Relationship
Requirement

Plaintiff is not required to plead a fiduciary or special relationship in addition to the
statutory elements of a WSSA claim. Defendants argue that “the Complaint pleads no facts
supporting that a fiduciary or other special relationship sufficient to trigger a duty to disclose

(133

existed.” Motion at 11. Defendants cite federal law for the proposition that, “‘the parties
to an impersonal market transaction owe no duty of disclosure to one another absent a
fiduciary or agency relationship.”” Motion at 11 (citing Goel, 259 F. Supp. 2d at 1137).
However, the cited discussion in Goel was in relation to common law fraud claims, not
WSSA claims, Goel, 259 F. Supp. 2d at 1136-37, and therefore does not support an
argument that a WSSA claim requires a plaintiff to plead a fiduciary or special relationship.
The plain language of the WSSA in RCW 21.20.010 does not refer to a fiduciary or special
relationship, and even when such terminology is used, it appears to simply result from
pleading the elements in the statute. See Guarino, 122 Wn. App. at 128 (“Because all of
the elements of a WSSA claim were met, the respondents owed a special fiduciary duty under
the WSSA.”) (citation omitted) (emphasis added); id. at 112 (referring to “the general
principles of duty which flow from the WSSA”) (emphasis added). It follows that Plaintiff
is not required to plead a fiduciary duty apart from the WSSA statutory elements; to the

contrary, to the extent any such duty exists, it comes from establishing the elements of a

WSSA claim, not the other way around.
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D. Plaintiff Has Adequately Pled a Material Omission

Plaintiff has pled a material omission sufficient to avoid dismissal. Defendants
argue that “all of the facts that Plaintiff alleges go towards Smartsheet’s IPO readiness,”
Motion at 15 (emphasis added), and that “[a]bsent from the Complaint is any allegation that
Smartsheet had actually made a decision to go public shortly after the Tender Offer,” id. at
16 (emphasis added). However, the CR 12(b)(6) standard does not require the level of
specificity Defendants urge, and the standard favors Plaintiff.

In relevant part, the WSSA prohibits the making of any untrue statement of a
material fact or omission of a material fact necessary in order to make any statements made,
in the light of the circumstances under which they are made, not misleading. RCW
21.20.010(2). Given that “the primary purpose of the WSSA is to protect investors, it is
construed liberally.” Guarino, 122 Wn. App. at 109 (citation omitted). In addition, “[f]or
an undisclosed fact to be material, ‘there must be a substantial likelihood that the disclosure
of the omitted fact would have been viewed by the reasonable investor as having
significantly altered the ‘total mix’ of information made available.”” Id. at 114 (quoting
Basic Inc. v. Levinson, 485 U.S. 224, 231-32 (1988)).

While the parties devote significant portions of their briefs to just how certain an
IPO was, on a motion to dismiss, the Court need not (and cannot) resolve this certainty
question. “When contingent or speculative events are at issue, the materiality of those
events depends on a balancing of both the indicated probability that the event will occur
and the anticipated magnitude of the event in light of the totality of the company activity.
Guarino, 122 Wn. App. at 114 (citation omitted). Plaintiff pled that “Defendants possessed
material, non-public, insider information regarding Smartsheet’s plans to go public, but
failed to disclose this non-public information to Plaintiff and the putative class members

when soliciting purchase of their shares in the 2017 Tender Offer.” Compl. § 79.
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Defendants respond that, “[a]t most, the Complaint’s specific, non-conclusory allegations
establish the unremarkable and unsurprising fact that Smartsheet was taking steps to be
ready to launch an IPO.” Motion at 16. Defendants also point out that Plaintiff was
warned—repeatedly—that, for example, “Smartsheet may conduct an underwritten public
offering of Common Stock.” Motion at 5 (citation omitted). Plaintiff asserts that
Smartsheet’s IPO plans were more certain than Defendants suggest. “The key question is
not whether negotiations are preliminary, but rather, whether a reasonable investor would
consider the fact material in making [their] investment.” Guarino, 122 Wn. App. at 116
(citation omitted). As the court in explained in Brown, in considering whether a plaintiff
can survive a motion to dismiss, “since this legal determination cannot always be made in
a vacuum, it may be necessary to postulate factual situations which might form the basis for
the pleading,” and “[n]o reason appears why one such ‘hypothetical’ situation should not
be that which the complaining party contends actually exists.” Brown, 86 Wn.2d at 298
n.2. Here, Plaintiff contends that the situation actually existing was that Smartsheet was
planning an IPO—not just considering or preparing for the mere possibility of—but
planning an IPO—prior to the Tender Offer. Accepting Plaintiff’s allegation as true that
Smartsheet was planning—not just preparing for the possibility of—an IPO, as the Court
must under CR 12(b)(6), the Court cannot say that such a plan, if omitted, would not have
been material to Plaintiff. ). As to just how certain an IPO was, all of the balancing and
consideration of probability and magnitude will have to wait for summary judgment or
trial—these subjects are not suitable for resolution on a motion to dismiss.

E. Plaintiff Has Sufficiently Pled Control Person Liability

Plaintiff has sufficiently pled control liability. With certain exceptions, “[e]very
person who directly or indirectly controls a seller or buyer liable under [the WSSA], every

partner, officer, director or person who occupies a similar status or performs a similar

King County Superior Court
ORDER - 8 516 Third Avenue
19-2-33469-0 SEA Courtroom W-864

Seattle, Washington 98104
(206)477-1483




I

~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

function of such seller or buyer, [and] every employee of such seller or buyer who materially
aids in the transaction . . . is also liable jointly and severally with and to the same extent as
the seller or buyer.” RCW 21.20.430(3). To prevail on a control-person claim, a plaintiff
must prove that: (1) the defendant actually participated in, i.e., exercised control over, the
entity’s operations; and (2) the defendant possessed the power to control the specific
transaction or activity upon which the primary violation is predicated. FutureSelect
Portfolio Mgmt., Inc. v. Tremont Grp. Holdings, Inc., 175 Wn. App. 840, 873 (2013)
(citation omitted).

As to defendant Ryan Hinkle, Plaintiff alleged, among other things, that Hinkle “was
a director of Smartsheet, and participating in conversations with Smartsheet’s Board
members about Smartsheet’s plans to launch an IPO, Defendant Hinkle led Defendants’
more than $120 million investment in Smartsheet, and advised Defendants on all matters
relating to their decision to invest in and purchase shares of Smartsheet stock.” Compl.
78. Under CR 12(b)(6), accepting these allegations as true, the Court cannot say that it is
beyond doubt that Plaintiff can prove no set of facts justifying recovery against Hinkle under
RCW 4.20.430(3).

Plaintiff has also pled sufficient facts to avoid dismissal as to the non-private equity
defendants. For example:

e Insight Venture Associates VII, L.P. Compl. 4 18 (“[E]xercised control over
the decisions of those entities, including the 2017 Tender Offer that
emanated from Washington.”).

e Insight Venture Associates Coinvestment II, L.P. Id. q 20 (“[E]xercised
control over the decisions of that entity, including the 2017 Tender Offer that

emanated from Washington.”).

King County Superior Court
ORDER -9 516 Third Avenue
19-2-33469-0 SEA Courtroom W-864

Seattle, Washington 98104
(206)477-1483




I

~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Insight Venture Associates VII, Ltd. /d. 4 19 (“[E]xercised control over the
decisions of that entity and the entities Insight Venture Associates VII, L.P.
controls, including the 2017 Tender Offer that emanated from
Washington.”).

Insight Holding Group, LLC. Id. § 21 (“[E]xercised control over the
decisions of that entity and the entities Insight Venture Associates
Coinvestment II, L.P. controls, including the [2017] Tender Offer that
emanated from Washington.”).

Insight Venture Management, LLC. [Id. 9 22 (“[E]xercises investment
discretion over the money that investors invest in the Private Equity Fund
Defendants, including these entities’ investments in Smartsheet and the
decision to purchase shares of Smartsheet in the 2017 Tender Offer that

emanated from Washington.”).

Under CR 12(b)(6), accepting these allegations as true, the Court cannot say that it is beyond

doubt that Plaintiff can prove no set of facts justifying recovery against these entities under

RCW 4.20.430(3).

F. The Release Does Not Encompass Director Breach of Fiduciary Duty

The purported release does not encompass claims against Defendant Hinkle for

breach of fiduciary duty as a director. Defendants argue that “Plaintiff disclaimed that Mr.

Hinkle was acting as a fiduciary in connection with the Tender Offer.” Motion at 21. The

passage from the Letter of Transmittal reads in relevant part:

The undersigned acknowledges that neither Smartsheet, its Board of
Directors, the Buyers, nor any of their respective affiliates, agents or
representatives . . . is acting as a fiduciary or financial investment advisor
to the undersigned, or has provided the undersigned with any advice,

opinion, or recommendation regarding whether to sell shares.
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Keller Decl. Ex. C at 5. The Court concludes that Plaintiff was disclaiming any expectation
that Hinkle was acting as fiduciary or adviser as to Plaintiff’s decision whether to sell
shares in the Tender Offer, but was not disclaiming any expectation that Hinkle owed

fiduciary duties to Plaintiff in Hinkle’s role as a Smartsheet board member.

G. Plaintiff Has Sufficiently Pled Intentional Conduct to Avoid Dismissal
Under the Exculpatory Clause

Plaintiff’s allegations against Defendant Hinkle are sufficient under RCW
23B.08.320 to survive dismissal. A corporation’s articles may eliminate or limit the
personal liability of a director to the corporation or its shareholders for monetary damages
for conduct as a director, except when, relevant here, the director allegedly engages in
intentional misconduct. RCW 23B.08.320. Plaintiff alleges that Hinkle was a Smartsheet
director who led Defendants’ investment in Smartsheet, advised Defendants relating to
decisions to purchase Smartsheet shares, and possessed material, non-public information
concerning Smartsheet’s IPO plans, but failed to disclose that information to Plaintiff.
Compl. 99 78-79. Under CR 12(b)(6), accepting these allegations as true, the Court cannot
say that it is beyond doubt that Plaintiff can prove no set of facts justifying recovery against
Hinkle for breach of fiduciary duty based on intentional misconduct.

H. Plaintiff May Pursue an Unjust Enrichment Claim in the Alternative

Plaintiff’s unjust enrichment claim is permissibly pled in the alternative. CR 8(e)(2).

I. The Court Dismisses the Constructive Trust Claim

Plaintiff consented to dismissal of the constructive trust claim, Response at 25, and
thus the Court dismisses that claim.

II. CONCLUSION
For the foregoing reasons, with the exception of the constructive-trust claim, the

Court denies Defendants’ Motion to Dismiss.
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IT IS SO ORDERED.
DATED May 1, 2020.

ORDER - 12
19-2-33469-0 SEA

David S. Keenan
Judge
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