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The Honorable Ricardo S. Martinez

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

PATRICK COLACURCIO, MARIS and
DAVID HANSON, and JAMES McMURCHIE,
individually and on behalf of all others similarly
situated;
Plaintiffs,
V.

INSIGHT VENTURE PARTNERS VII, L.P., a
Cayman Islands limited partnership; INSIGHT
VENTURE PARTNERS (CAYMAN) VII, L.P.,
a Cayman Islands limited partnership; INSIGHT
VENTURE PARTNERS VII (CO-
INVESTORS), L.P., a Cayman Islands limited
partnership; INSIGHT VENTURE PARTNERS
(DELAWARE) VII, L.P., a Delaware limited
partnership; INSIGHT VENTURE PARTNERS
COINVESTMENT FUND II, L.P., a Delaware
limited partnership; INSIGHT VENTURE
ASSOCIATES VII, L.P., a Delaware limited
partnership; INSIGHT VENTURE
ASSOCIATES VII, LTD., a Cayman Islands
limited company; INSIGHT VENTURE
ASSOCIATES COINVESTMENT I, L.P., a
Delaware limited partnership; INSIGHT
VENTURE MANAGEMENT, LLC, a Delaware
limited liability company; INSIGHT HOLDING
GROUP, LLC, a Delaware limited liability
company, and RYAN HINKLE,

Defendants.
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INTRODUCTION

After over two-years of hard-fought litigation, Plaintiffs reached a proposed settlement
to finally resolve this litigation. The settlement—under which Defendants will create a
$26.2 million settlement fund—is an outstanding result for the class, reached through arm’s-
length negotiations by experienced and well-informed counsel. Participating Class Members
who sold shares of stock in the tender offer stand to more than double the amount they received
for their shares in 2017. To date, the reaction of the class to this Settlement has been
overwhelmingly positive. Only two class members requested exclusion and currently no class
member has objected to the settlement.

Notwithstanding these exceptional results, Class Counsel seek a fee award of just 23.5%
the common fund—a request that falls below the “benchmark” fee award in the Ninth Circuit.
Additionally, Class Counsel seek reimbursement of just over $350,000 in reasonably-incurred
litigation expenses, as well as service awards for the Class Representatives. As explained
further below, the requested fees are reasonable, would fairly compensate Class Counsel for
their work in bringing about this favorable settlement, and should be granted.

BACKGROUND
I.  Overview of the litigation.

A. Plaintiffs fended off Defendants’ early efforts to end the litigation.

Plaintiffs filed this lawsuit in December 2019 in King County Superior Court. In March
2020, Defendants filed a motion to dismiss all claims, which that court promptly denied. See
Dkt. #1 at 398—412. In June 2020, Plaintiffs filed an amended complaint to add the Hansons
and McMurchie as Plaintiffs. Following the motion to dismiss, Defendants attempted to end the
case extrajudicially: they began a campaign to get putative class members to waive their rights
to participate in this class action or sue Defendants. Dennett Decl. 4] 12. Plaintiffs sought relief
from the court under Rule 23(d). Finding Defendants made misleading statements to the

putative class, the court invalidated the waivers they had obtained. See Dkt. #1 at 707—11.

PLAINTIFFS' MOTION FOR AN AWARD OF ATTORNEYS TOUSLEY BRAIN STEPHENS PLLC

FEES AND COSTS AND FOR ISSUANCE OF SERVICE 1203 Fifth Avenue, Suite 1700
cattle, Washington 98101

AWARDS - 1 TEL. 206.682.5600 ¢ FAX 206.682.2992




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 2:20-cv-01856-RSM Document 101 Filed 03/25/22 Page 3 of 14

B. Defendants’ attack on named Plaintiff Hanson

In March 2021, after removing this case to this Court, Defendants filed a motion for
judgment on the pleadings, arguing that David Hanson released his securities fraud claims
against Defendants in an employment separation agreement with his former employer
Smartsheet. Plaintiffs opposed the motion, and it remains pending. See Dkt. ## 17, 27, 34.
Following briefing on the motion for judgment on the pleadings, Smartsheet Inc. commenced
an arbitration against Mr. Hanson on the basis that its standard form Employment Separation
Agreement barred him from bringing claims in this litigation. Dennett Decl. q 18.

C. Plaintiffs engaged in extensive and contested discovery

Both before and after removal, the Parties engaged in broad and extensive discovery.
Plaintiffs issued—and collected documents in response to—twelve subpoenas to nonparty
witnesses, including document subpoenas to Smartsheet and several of its directors. See
Dennett Decl. § 15. Each subpoena required extensive meet and confer efforts before the non-
party agreed to produce documents. Ultimately, Plaintiffs collected over 95,000 documents
from Defendants and non-parties. /d. Class Counsel expended significant time reviewing and
analyzing the document productions. /d. q 16. In addition to seeking informal resolution of
discovery disputes, Plaintiffs were forced to file a discovery motion regarding Defendants’
privilege logs, which Plaintiffs later withdrew after Defendants finally produced logs. /d.

In addition to document discovery, Plaintiffs deposed Defendant Hinkle and Defendants
deposed each of the three named Plaintiffs. /d. q 17. Plaintiffs noted additional depositions of
Smartsheet CEO Mark Mader and former Smartsheet CFO Jennifer Ceran. Defendants moved
for a protective order, seeking to prevent those depositions until after the Court ruled on
Plaintiffs’ motion for class certification, which Plaintiffs opposed. See Dkt. ## 85, 88, 90.

D. Plaintiffs briefed class certification with the assistance of expert analysis.

In April 2021, Plaintiffs filed a motion for class certification, which Defendants

opposed. The motion, in addition to the related motions to seal, are fully briefed. See Dkt.
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## 38, 40, 53, 56, 59, 60, 72, 74, 76, 80, 83, 84. In conjunction with their motion for class
certification, Plaintiffs retained and worked extensively with consulting and testifying experts,
including an expert to assess Smartsheet’s IPO plans and provide opinions on the whether
Defendants in this case adequately disclosed what they knew about Smartsheet’s IPO plans at
the time of the Tender Offer. Dennett Decl. 9§ 19.

E. Overview of settlement negotiations.

After engaging in some preliminary discovery, the Parties attended a mediation in
September 2020, which was unsuccessful. /d. § 13. In the summer of 2021, while the Court’s
decision on the motion for judgment on the pleadings and motion for class certification were
pending, the Parties engaged in arm’s-length settlement negotiations, starting with a mediation
session on August 4, 2021 with Robert A. Meyer, Esq. of JAMS. 7d. § 20. Negotiations
continued in the following weeks with the continuing assistance of Mr. Meyer. Id. On
September 22, 2021, the Parties reached a preliminary agreement on the terms of a settlement.
1d. In the following months, the parties engaged in additional negotiations on terms of a written
settlement agreement, which they finalized and executed on November 18, 2021. /d.

II. Summary of the Settlement.

As explained in more detail in the contemporaneously filed Motion for Final Approval,
the proposed Settlement includes a $26.2 million cash fund that will be used to make direct
payments to members of the Settlement Class, as well as to cover notice and administration
costs, service awards, and attorneys’ fees and costs. This is a non-reversionary fund, meaning
that no portion shall revert to Defendants unless the Settlement is terminated. See Stipulation
and Agreement of Settlement (“SAS”), Dkt. #92-1, 9 7(g) The Settlement Fund will be
allocated to Settlement Class Members proportionally based on participation in the Tender
Offer. Plaintiffs estimate each Class Member will receive approximately the same amount as
they received for their shares in the Tender Offer. /d.

Pursuant to the terms of the Settlement, Plaintiff Mr. McMurchie and Plaintiffs Mr. and

PLAINTIFFS' MOTION FOR AN AWARD OF ATTORNEYS TOUSLEY BRAIN STEPHENS PLLC

FEES AND COSTS AND FOR ISSUANCE OF SERVICE 1200 Fifth Avenue, Suite 1700
Seattle, Washington 98101

AWARDS -3 TEL. 206.682.5600 » FAX 206.682.2992




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 2:20-cv-01856-RSM Document 101 Filed 03/25/22 Page 5 of 14

Mrs. Hanson seek Service Awards of $10,000 for their service to the Class in this case. SAS
9 7(h)(ii). Also pursuant to the terms of the Settlement, Class Counsel seeks an award of fees
and reimbursement of reasonable expenses from the Settlement Fund. SAS q 7(h)(i). The
Settlement Agreement contains no clear-sailing clause on fees, and no portion of the fees or
service awards is subject to reverter.

The deadline to request exclusion has passed and only two Class Members requested
exclusion. As of the filing of this Motion, no Class Member has submitted an objection.
Cudworth Decl. 9 13-14.

AUTHORITY

Class Counsel seek a fee award of 23.5% of the $26.2 million, all-cash, non-
reversionary common fund they have secured for the Settlement Class. In addition, Class
Counsel seek reimbursement of their reasonable costs and expenses and Service Awards for the
Settlement Class Representatives. In evaluating the requested costs and fees, “Courts have ‘an
independent obligation’ to ensure that attorneys’ fees awards, ‘like the settlement itself, [are]
reasonable.”” In re: Facebook Biometric Information Privacy Litig., 2022 WL 822923, at *1
(9th Cir. Mar. 17, 2022) (quoting In re Bluetooth Headset Prods. Liab. Litig., 654 F.3d 935,
941 (9th Cir. 2011)); Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1052 (9th Cir. 2002)
(“[r]ubber-stamp approval, even in the absence of objections, is improper.”).

Here, Class Counsel’s request for 23.5%—which amounts to $6,157,000.00—is
reasonable given the outstanding result obtained for the Class and the risks faced throughout
this litigation. Additionally, Class Counsel’s expenses are reasonable, as they cover the sorts of
routine litigation costs necessary for this case. Finally, the Settlement Class Representatives
provided exceptional service to the Settlement Class and deserve the requested Service Awards.

I. The requested attorneys’ fees are reasonable.
It is well established that where counsel’s work results in substantial benefit to a class

of individuals, counsel is entitled to an award of their attorneys’ fees under the common fund
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doctrine. Under this doctrine, “a litigant or a lawyer who recovers a common fund for the
benefit of persons other than himself or his client is entitled to a reasonable attorney’s fee from
the fund as a whole.” Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980). “The purpose of
awarding attorneys’ fees from a common fund ‘is to avoid the unjust enrichment of [the class
who] benefit[s] from the fund that is created, protected, or increased by the litigation and who
otherwise would bear none of the litigation costs.’” In re: Facebook, 2022 WL 822923, at *1
(9th Cir. Mar. 17, 2022) (quoting In re Bluetooth, 654 F.3d at 941).

Because this class action is based on Washington law, Washington law governs the
award of fees. Vizcaino, 290 F.3d at 1047; see also Dennings v. Clearwire Corp., No. C10—
1859JLR, 2013 WL 1858797, at *4 (W.D. Wash. May 3, 2013). In Washington, the
percentage-of-recovery approach is used to calculate fees in common fund cases. See Vizcaino,
290 F.3d at 1047; Bowles v. Dep’t of Ret. Sys., 121 Wn.2d 52, 72 (1993). This is consistent
with the Ninth Circuit, where “[c]ourts typically use the percentage approach . . . with the
lodestar serving as a ‘cross check’ on the reasonableness of the percentage.” Demmings v. KKW
Trucking, Inc., 2018 WL 4495461, at *13 (D. Or. Sept. 19, 2018).

Here, Class Counsel’s request for an award of 23.5% falls below the Ninth Circuit’s
“benchmark rate” of 25% in common fund cases. See Vizcaino, 290 F.3d at 1048. It is both
consistent with Washington and Ninth Circuit precedent, and it is reasonable under a lodestar
cross check. See Bowles, 121 Wn.2d at 72 (noting that a reasonable percentage of recovery is
“often in the range of 20 to 30 percent”); Kater v. Churchill Downs Inc., 15-CV-00612-RSL,
2021 WL 511203, at *1 (W.D. Wash. Feb. 11, 2021) (noting mean fee award in this District is
nearly 27%); see also 5 Newberg on Class Actions § 15:83 (5th ed.) (noting “percentage
awards in class actions are generally between 20-30%").

When evaluating a fee request under the percentage recovery method, typically consider
some of the following non-exhaustive list of factors: “(1) the extent to which class counsel

achieved exceptional results for the class; (2) whether the case was risky for class counsel; (3)
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whether counsel’s performance generated benefits beyond the cash settlement fund; (4) the
market rate for the particular field of law; (5) the burdens class counsel experienced while
litigating the case; (6) and whether the case was handled on a contingency basis.” In re Optical
Disk Drive Prods. Antitrust Litig., 959 F.3d 922, 930 (9th Cir. 2020); see also Vizcaino, 290
F.3d at 1048-50. Here, each of these factors supports Class Counsel’s requested fees.

A. Class Counsel received exceptional results for the class.

“The most critical factor in granting attorney’s fees is the overall result and benefit to
the class.” Demmings, 2018 WL 4495461, at *14. As detailed extensively in the concurrently
filed Motion for Final Approval, the Settlement provides substantial benefits to the Class.
Every participating settlement Class member stands to approximately double the compensation
they received for their shares sold in the Tender Offer. No class member will receive less than
$1,000 from this settlement, and several will receive compensation in the millions. Plaintiffs
estimate that the Settlement represents 39% of the potential damages, before interest, that each
of the Settlement Class Members could receive on their WSSA claims if successful at trial. See
Dennett Decl. 9 24. This is well above the typical settlement recovery a securities case. See In
re Wells Fargo & Co. S holder Derivative Litig., 2020 WL 1786159, at *8 (N.D. Cal. Apr. 7,
2020) (noting “median recoveries of 2.5 percent between 2008 and 2016, and 3 percent in
2017” in large securities class action settlements). Class Member response to the Settlement has
been overwhelmingly positive: only two opt-outs, and no objections. The exceptional relief
obtained for the Settlement Class supports the requested fee award.

B. The requested fee is reasonable in light of the risks posed in this litigation.

The risk of further litigation is also an important factor in determining a fair fee award.
See Vizcaino, 290 F.3d at 1048. “[T]he risk of loss in a particular case . . . is a product of two
factors: (1) the legal and factual merits of the claim, and (2) the difficulty of establishing those
merits.”” Demmings, 2018 WL 4495461, at *15 (quotation omitted). A high level of risk

supports a higher percentage fee, and where “recovery is uncertain, an award of one third of the
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common fund as attorneys’ fees has been found to be appropriate.” Id. (quotation omitted).

Here, Plaintiffs faced numerous defenses to liability and damages. Although Plaintiffs
prevailed at the motion to dismiss phase, Defendants continue to deny liability. Defendants’
motion for judgment on the pleadings and Plaintiffs’ motion for class certification are pending.
Given the degree of uncertainty surrounding these motions and Defendants’ anticipated
defenses at summary judgment and trial, Class Counsel and the Class could have ended up
losing the case at or before trial and recovering nothing at all. A reasonable fee depends in part
on whether “class counsel ran the risk of not being paid at all.” Steiner v. Am. Broad. Co., 248
F. App’x 780, 782 & n.2 (9th Cir. 2007). Here those risks support the requested fee award.

C. The contingent nature of the fee supports the requested fee.

A determination of a fair fee should include consideration of the contingent nature of
the fee. See Vizcaino, 290 F.3d at 1050. “It is an established practice in the private legal market
to reward attorneys for taking the risk of non-payment by paying them a premium over their
normal hourly rates for winning contingency cases.” In re Wash. Pub. Power Supply Sys. Sec.
Litig., 19 F.3d 1291, 1299 (9th Cir. 1994) (quoting Richard Posner, Economic Analysis of Law
§21.9 (5th ed. 1998)). Without this incentive, few lawyers would invest years of their time and
money representing a class in light of the risk of recovering nothing. /d.

Class Counsel has received no compensation for their efforts in this case—over more
than two years of hard-fought litigation. See Dennett Decl. 4 40. On top of this, Class Counsel
advanced payment of over $350,000 in out-of-pocket expenses, knowing that if their efforts
were unsuccessful, they would not receive payment or reimbursement for either their work or
expenses. Id. § 38. The financial risk was substantial; Class Counsel should be compensated for
enduring the risks of this time-consuming and expensive contingent case.

D. This was a complex lawsuit, requiring substantial time and skill.

Other factors bearing on the reasonableness of the percentage fee include the efforts of

counsel and the complexity of the issues in the case. See Vizcaino, 290 F.3d at 1048-50;
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Demmings, 2018 WL 4495461, at *15. Class Counsel performed significant factual
investigation and discovery and engaged in substantial motion practice, including successfully
opposing a motion to dismiss, successfully briefing a motion for relief under 23(d), and fully
briefing a motion for class certification and reply. Additionally, this case required significant
skill to competently address complex issues of fact and law. Obtaining an in-depth
understanding of complicated factual issues surrounding the preparation for an IPO was critical
to drafting targeted discovery requests, conducting effective depositions, and developing expert
testimony to support class certification. Here, the skill and efforts of Class Counsel in
navigating this difficult securities fraud case support the requested fee.

E. The requested fee is comparable to attorneys’ fees awarded in other cases.

“The Ninth Circuit has rejected the requirement that a court should determine a
reasonable fee by attempting to replicate the market rate.” Gonzalez v. Banner Bank, 4:20-cv-
05151-TOR, Dkt. #51 at 15 (E.D. Wash. Feb. 11, 2022) (citing Vizcaino, 290 F.3d at 1049).
But courts may still consider “the market rate for the particular field of law” in evaluating a fee
award. Optical Disk Drive, 959 F.3d at 930. Though, “in most cases it may be more appropriate
to examine lawyers’ reasonable expectations, which are based on the circumstances of the case
and the range of fee awards out of common funds of comparable size.” Vizcaino, 290 F.3d at
1050. “Contingency arrangements in high-stakes, high-value mass litigation typically fall in the
range of 30-40%.” Kater, 2021 WL 511203, at *1 (W.D. Wash. Feb. 11, 2021). “Further, the
mean percentage award of attorneys’ fees in class actions in the Ninth Circuit is 24.5% of the
common fund, and the mean percentage award in this District is 26.98%.” Id. (citation
omitted). Here, Class Counsel’s request for 23.5% falls below percentages awarded in the
relevant markets. This factor supports Class Counsel’s requested fees.

F. A lodestar cross-check confirms the fee request is reasonable.

To determine the reasonableness of a fee award, courts may also compare the

percentage of the common fund with counsel’s lodestar calculations. See Vizcaino, 290 F.3d at
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1050-51; Johnson v. MGM Holdings, Inc., 943 F.3d 1239, 1242 (9th Cir. 2019) (noting the
Ninth Circuit encourages a lodestar cross check). While the Ninth Circuit has encouraged a
lodestar cross check when appropriate, it is not required. See Farrell v. Bank of America Corp.,
827 F. App’x 628, 630 (9th Cir. 2020). Here, a lodestar cross-check confirms that Class
Counsel’s requested fees are within the range typically awarded in this Circuit.

“Under the lodestar method, the Court multiplies a reasonable number of hours by a
reasonable hourly rate.” Demmings, 2018 WL 4495461, at *13 (quotation omitted). Where
lodestar is used “as a cross-check to the percentage-of-the-fund amount sought,” it may accept
class counsel’s explanation of fees as reasonable when supported by “sworn declarations”
describing Counsel’s work in the case and “need not review actual billing records.”
Bellinghausen v. Tractor Supply Co., 306 F.R.D. 245, 264 (N.D. Cal. 2015); see also Barbosa
v. Cargill Meat Sols. Corp., 297 F.R.D. 431, 451 (E.D. Cal. 2013) (noting a lodestar cross-
check “can be performed with a less exhaustive cataloguing and review of counsel’s hours™).

1. The number of hours Class Counsel worked is reasonable.

Class Counsel’s lodestar represents more than 3,600 hours of work in this litigation.
Dennett Decl. § 38. Class Counsel spent hours drafting pleadings and briefs, navigating
discovery disputes, taking and defending depositions, responding to discovery requests and
producing documents, reviewing document productions, working with experts, and negotiating
the Settlement. see id. 4 32. These tasks are typical in litigation and were necessary to the
successful prosecution and resolution of the claims.

Moreover, additional work will be required before this litigation is complete. Class
Counsel must still: (1) prepare for and attend the final approval hearing, including drafting of
the reply papers; (2) continue to respond to inquiries from Class Members; and (3) oversee the
Settlement through final distribution of payments from the common fund. None of this is
reflected in the current lodestar figures submitted with this motion. /d. 4 39.

2.  Class Counsel’s rates are reasonable.
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Class Counsel are entitled to the hourly rates charged by attorneys of comparable
experience, reputation, and ability for similar complex litigation. Camacho v. Bridgeport Fin.,
Inc., 523 F.3d 973, 979 (9th Cir. 2008). Here, Class Counsel’s hourly rates are reasonable in
light of their significant experience and the complex nature of this litigation. See Dennett Decl.
9 36. Class Counsel’s rates have been approved by other federal and state courts. See, e.g.,
Gonzalez, 4:20-cv-05151-TOR, Dkt. #51 at 17 (E.D. Wash. Feb. 11, 2022) (approving rates
ranging “from a low of $190 for a paralegal to the high end of $1,150 for a partner,” and
approving Tousley Brain Stephens’s rates as “commensurate with the prevailing rates for
similar representation in the relevant market”).

3.  The lodestar multiplier is reasonable.

The Ninth Circuit recognizes that attorneys in common fund cases are frequently
awarded a multiple of their lodestar, which rewards them “for taking the risk of nonpayment by
paying them a premium over their normal hourly rates for winning contingency cases.”
Vizcaino, 290 F.3d at 1051. For example, the Ninth Circuit in Vizcaino affirmed a fee award
that reflected a multiplier of 3.65 times counsel’s lodestar, noting that it was “within the range
of multipliers applied in common fund cases.” Id. In common fund cases in the Ninth Circuit,
multipliers ranging from one to four are frequently awarded. /d. at 1051 n.6.

Here, Class Counsel’s 23.5% fee request amounts to a lodestar multiplier of
approximately 3.07. Dennett Decl. § 41. This falls well within the acceptable range for common
fund cases. See Vizcaino, 290 F.3d at 1051 n.6; In re: Facebook, 2022 WL 822923, at *1;
Perks v. Activehours, Inc.,2021 WL 1146038, at *8 (N.D. Cal. Mar. 25, 2021) (approving
percentage fee where lodestar fell “within the 1x to 4x range routinely awarded in the Ninth
Circuit”); Carlin v. DairyAmerica, Inc., 380 F. Supp. 3d 998, 1023 (E.D. Cal. 2019) (noting
“courts have approved a 3-4x multiplier for complex cases™); In re Capacitors Antitrust Litig.,
2018 WL 4790575, at *6 (N.D. Cal. Sept. 21, 2018) (“In the Ninth Circuit, a lodestar multiplier

of around 4 times has frequently been awarded in common fund cases such as this.”);
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Bellinghausen v. Tractor Supply Co., 306 F.R.D. 245,265 (N.D. Cal. 2015) (“Multipliers of 1
to 4 are commonly found to be appropriate in complex class action cases.”); Van Vranken v.
Atl. Richfield Co., 901 F. Supp. 294, 299 (N.D. Cal. 1995) (multiplier of 3.6 was “well within
the acceptable range for fee awards in complicated class action litigation). Because the
lodestar multiplier here is within the range of what the Ninth Circuit considers appropriate, a
lodestar cross-check further confirms the requested fee is reasonable.

II. The requested expenses are supported and reasonable.

Class Counsel incurred substantial out-of-pocket costs and expenses in prosecuting this
litigation on behalf of the Class. Attorneys who create a common fund are entitled to
reimbursement of expenses advanced for the benefit of the class. See Vincent v. Hughes Air W.,
Inc., 557 F.2d 759, 769 (9th Cir. 1977); Dennings, 2013 WL 1858797, at *10 (“In class action
settlements, courts routinely allow reimbursement of expenses incurred.”).

Class Counsel seek reimbursement of $355,120.76 for the reasonable expenses incurred
in this litigation. Dennett Decl. 4 38. This amount includes expenses for court reporters,
deposition transcripts, expert review, discovery vendors, legal research, filing fees, mediation
services, postage, and other routine litigation expenses. Id. at 12—13. All of these expenses
contributed to Class Counsel’s ability to litigate the case effectively to the point of settlement.
1d. 9 42. These sorts of expenses are in line with those routinely approved in this District. See,
e.g., Dennings, 2013 WL 1858797, at *10 (approved costs included “fees charged by experts
and consultants, costs of legal and factual research, filing/witness fees, fees for mediation
services, transportation charges, costs associated with photocopies, printing, and scanning of
documents, postage and telephone charges, and costs of messengers and express services”).

ITII. The court should grant service awards to the Class Representatives.

In addition to any distributions the proposed Class Representatives are entitled to

receive from the Settlement as Class Members, Plaintiffs request that the Court award $10,000

to Mr. McMurchie and $10,000 to Mr. and Mrs. Hanson for their time, effort, and risk in
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connection with the case. These Class Representatives stepped forward for the sake of the Class
and their efforts throughout the litigation were essential to bringing about the Settlement.

“Incentive awards are fairly typical in class action cases [to] . . . compensate class
representatives for work done on behalf of the class, to make up for financial or reputational
risk undertaken in bringing the action, and, sometimes, to recognize their willingness to act as a
private attorney general.” Rodriguez v. W. Publ’g Corp., 563 F.3d 948, 958-59 (9th Cir. 2009).
To determine the appropriate amount, courts consider “the actions the plaintiff has taken to
protect the interests of the class, the degree to which the class has benefitted from those actions,
[and] the amount of time and effort the plaintiff expended in pursuing the litigation.” Bell v.
Consumer Cellular, Inc.,2017 WL 2672073, at *8 (D. Or. June 21, 2017).

These Class Representatives dedicated substantial time and efforts to the Class; they
stayed in regular communication with Class Counsel, reviewed pleadings, responded to written
discovery, prepared and sat for depositions, participated in settlement discussions, and closely
reviewed and approved the Settlement Agreement. /d. § 27. In light of their contributions to the
Class, the requested awards of $10,000 are reasonable and in line with similar awards in the
Ninth Circuit. See Kater, 2021 WL 511203, at *2 ($10,000 incentive award reasonable);
Chehalem Physical Therapy v. Coventry Health Care, Inc., 2014 WL 4373150, at *4 (D. Or.
Sept. 3, 2014) (same); In re High-Tech Emp. Antitrust Litig., 2014 WL 10520478, at *3 (N.D.
Cal. May 16, 2014) (noting that a service award “which amount[s] to just 0.4 percent of the
total recovery,” does not “create a conflict or potential conflict between the Class
Representatives and the Class.”).

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request the Court award Class Counsel

$6,157,000.00 in fees (23.5%) and $355,120.76 in reasonable expenses, and award Plaintiff

McMurchie $10,000 and Plaintiffs Mr. and Mrs. Hanson $10,000 for their service to the Class.
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DATED this 25th day of March, 2022.
TOUSLEY BRAIN STEPHENS PLLC

By: s/Jason T. Dennett

Kim D. Stephens, WSBA #11984
Jason T. Dennett, WSBA #30686
Cecily C. Jordan, WSBA #50061
Kaleigh N. Powell, WSBA #52684
Email: kpowell@tousley.com
1200 Fifth Avenue, Suite 1700
Seattle, WA 98101
Tel: (206) 682-5600/Fax: (206) 682-2992
Email: kstephens@tousley.com
jdennett@tousley.com
cjordan@tousley.com
kpowell@tousley.com

McNAUL EBEL NAWROT & HELGREN pLLC

Avi J. Lipman, WSBA No. 37661

Malaika M. Eaton, WSBA No. 32837

Ai-Li Chiong-Martinson, WSBA No. 53359

Michael P. Hatley, WSBA No. 57500

600 University Street, Suite 2700

Seattle, Washington 98101

Telephone (206) 467-1816

Email: meaton@mcnaul.com
alipman@mcnaul.com
achiongmartinson@mcnaul.com
mhatley@mcnaul.com
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