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THE lHO_NORABLE RICHARD A. JONES

AT SEATTLE

MICHAEL SPAFFORD, JR.; individually and on behalf of

a class of Washington residents similarly situated,
Plaintiff,
V.

ECHOSTAR COMMUNICATIONS CORPORATION, a
Nevada corporation; et al.,

Df_:fendants.

ECHOSTAR COMMUNICATIONS CORPORATION, 2
Colorado corporation, et al.,
Third-Party Plaintiffs,
v .

SATELLITE SYSTEMS NETWORK, LLC, a Cahforn:ia

Timited liability corporation,

Tlurd—-Pm*ty Defendant.

‘UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

NO. CV06-0479 RAT

STIPULATION OF
SETTLEMENT

STIPULATION OF SETTLEMENT

It is hereby supulated and agreed, by and between Michael Spafford, Jr., on behalf of
himself and all similarly situated Washington remdcnts {“Plaintiff’) and DISH thwork

Corporation (Nevada corporation) (formerly known as EchoStar Communications Coiporation
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{Nevada corporation)), EchoStar Orbital Corporatien (Colorado corpo'rzition), EchoStar Orbital I
L.L.C. (Colorado limited liability company), EchoSfar DBS :C?eroraﬁon (Colorado cdrporaiion),
EchoSphere L.L.C. (Colorado liﬁiited Hability company), DISH Network Service L.L.C..
(Colorado limited liability company), EchoStar Technologies L.L.C. (Texas Himited fiability
company), and DISH Network L.L,C. (Colorado limited liability company) (for’merly known as

'EchoStar Satellite L.L.C. (Colorado limited ]iability compaﬁy}) (collectively “Defendants™), that

the Action (as defined below), is settled, compromised and dismissed on the merits and with
prejudice on the terms and conditions set forth in this Stipulation of Settlement, including all
exhibits attached hereto (the “Stipulation™). |

| RECITALS _ _

WHEREAS, the narned Plaintiff has _ﬁled a ¢lass action complaint in the United Stétes
District Coutt, Wes%em District of Washington ('the.“Court”)' concerning certain Washington
residents who allepedly received commercial solicitations for “DISH Network™ products or
services via an automatic dialing and announcing device (“ADAD™);

WHEREAS, the Complaint (as defined below) alleges that Defendants and their agents
unlawfully utilized ADADs for comriercial solicitations of class - members in order to encourage
them to pﬁrchasa subscriptions to the DISH Netvx_fork direct broadcast Satellif'e.televisioﬂ':sarvice n
violatibn of the Revise’d. Code of Washington (“RCW™) sections 80.36.400, ef seg. and the
Washington Consumer Protection Act (RCW 19.86.090) which allegations and all other material
allegatiéns in the Complaint have b‘cen.denied and countered with numerous aff'mﬁaﬁVe defenses
thereto by Defendants; | | |

WHEREAS, before commencing the Ac_:tion and during litigation Plaintiff aﬁd counsel for

Plaintiff conducted a thorough examination and evaluation of the relevant law and facts to assess

the merits of Plaintiff’s claims and potential claims and to determine how best to serve the

inietests of the class;

s
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WﬂEREAS based on discovery, investi g‘ation and evaluaﬁon of the fac’ts' and law relating
to the matters alleged in the pleadings, Plaintiff and counsel for Plaintiff and the class have agreed
to settle the Actlon pursuant to the provisions of this Stipulation aﬁ:er c0n31denng, among other
things, (1) the benefits available to Plaintiff and the class under the terms of this Stipulatlon

(2) the risks and wricertainty of litigation, es'peciaﬂy in actions such as this, as well as the

|} difficulties and delays inherent in such litigation, and (3) the desirability of consummating this '

Stipulation pr_ompﬂy to provide effective relief to Plaintiff and the cl‘éss; and

WHEREAS, Defendants, dényin"g wrongdoing of any kind whatsoev‘er,' and without
admitting liability, n‘evertheleéé have agreed to efiter into this Stipulation to avoid further gxpense,
inconvenienice, and the distraction of litigation, and to be completely free of further participation
in the Action and any further controversy with respect to the Released Claims (as defined below).
1 DEFINITIONS

THE FOLLOWING TERMS SHALL HAVE THE MEANINGS AS SET FORTH

BELOW:

A.  “Action” means the ]awsﬁit cap'tioﬁéd Spafford v. EchoStar Camn&i;ﬁiédﬁmw
Corporation, et al., Case No. CVO6:_0479-RAJ, in the United States Disirict Court, Western
District of Washington, at Seattle. ' |

B.  “ADAD” means an automatic dialing and announcing device.

C. “Class” Iﬁean;s all WashjngEOn residents who received one or more commercial
solicitations for “DISH Network” products or servwes via an automatlc dJalmg and announclng
device (“ADAD”) in the State of Washmgton at any time pnor to the date of the Prehmmary
Approval Order. Excluded from the Class are the judge to whom this case is assigned, any -
member of the judge’s immediate family, as well as thé judge’s staff and their irmﬁediate farnilies.

| D. “Class Member” means any Person who is i-ncluded within the definitior: of the
Class who dogs not validly and timely request exclusion from the Class in accordance with the

provisions of the Notice of Pendency and Seftlement of Class Action.
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E. “Class Notice” means legal notice of the terms of the-propose& settlement to be '

substantially in the form as Exhibit A he:reto Sllb] ect to approval by the Court as part of its entry
of the Prehmmary Approval Order. ' _
| F. “Class Period” means any time prior to the Effective Date (a‘s‘-déﬁnéd below))
G.  “Class Counsel” means the following individuals:
TOUSLEY BRAIN STEPHENS PLLC
Kim D, Stephens, P.S., WSBA #11984
kstephens(@tousley.com -
Chase C. Alvord, WSBA #26080
calvord@tousley.com

1700 Seventh Avenue, Suite 2200
Seattle, Washington 98101
Telephone: (206) 682-5600

GALLAGHER LAW OFFICE, P.S.
Daniel C. Gallagher, WSBA #21940
seattlelaw@hotnml com
10611 Battle Point Drive NE
Bainbridge Istand, Washlngton 98110
Telephione: (206) 855-9310

LEVY RAM & OLSON LLP
Michdel F. Ram, Pro Hac Vzce
mir@irolaw.com
Erica L. Craven, Pro Hac Vzce
elc@lrolaw.com
Karl Olson, Pro Hac Vice
ko@lrolaw.com -
639 Front Street, Fourth Floor
San Francisco, California 94111-1913
Telephone: (41 5) 433-494%

H. “Complaint” means the_ Am&nde‘d Complaint for Damages, filed February 5, 2007
in the Action, ' '
L “Defendants’ Counsel” means the following individuals:

STOKES LAWRENCE, P.S.
Shelley M. Hall, WSBA #28586
shelley. hail@stokeslaw com
800 Fifth Avenue, Suite 4000
Seattle, Washington 98104-3179
Telephone: (206) 626.6000
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T WADE WELCH & ASSOCIATES
Joseph H. Boyle, Pro Hac Vice .
jboyle@twwlaw.com
Christine D, Willetts, Pro Hac Vice
cwilletts@twwlaw.com
2401 Fountainview, Smte 700
Houston, Texas 77057
Telephone 713.952.4334

1. “DISH Network” means DISH Network Co.rporaticn; a Nevada corporation,
together with its pest and present affiliates and its and their reéinective past and present-trustees;
predecessors, successors, heirs, assigns, execitors, 'e;dinitﬁst:_rators-, agents, attorneys, legal
representatives, parents, subsidiaries, shareholders, empiojfees‘, officers and direet_ers (collectively,

“DISH"); formerly known as EchoStar Communications Corporation, a Nevada corporation, and '

| all of its subsidiaries and affiliates including but not Timited to DISH Network L.L.C., a Colorado

limited liability company, formerly known as EchoStar Satellite L.L.C. DISH Network does not
inchide DISH Network’s retailers or other iftdependent contractors who are not also 2 subsidiary,
affiliate or an employe, officer or director of DISH Network or an employee, officer or director
of such subsidiary or affiliate.

K. “Effecnve Date™ means the first date after which all of the following events and

‘ condmons have been met or have occurred or have been waived by a wntten agreement of the

parties pursuant to Section VII.C below:

(1) All parties have executed this Stipulation;

(2)  The Court has certified the Class deseribed above;

(3)  The Court has entered the Prelifninary Approval Order (which shall be
substantially in the form of Exhibit B), and preliminarily approved this Stipulaﬁo‘n’, the settlement
set forth herein, and the method for providing n‘otice to the Class;

(4)  The Court has entered the Final Judgment (which shall be substantially in
the form of Exhibit C) approving this Stipulation, including all settlement considerations as set

forth in this Stipulation, releasing the Released Persons from the Released Claifns, and dismissing,
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with prejudice as to Class Members, the Action with respect to Defendants, and all claims asserted
therein; and | | |
(5)  There has occurred: (i) the passage qf five (S)_ days from en@ of Final-'

Judgment if no formal objections vs.rcré filed; (i) in the _évent ONE Or more foi*mai 6bj ections to
e‘n@ of the Final Iudénﬂent are thneiy-ﬁléd the expiration (W’ithout the filing or notice of an
appeal) of the time to appeal from the Final J udgment (iii) the final ﬂon—appealable dismissal of
any appeal from the Final Iudgment (iv)if a mlmg or decision has beén enteted by an appellate
court affirming the Final Tidgment in a form sﬂbstanha_lly identical to that of the Final .Tudgm'ent
entered by the Court, the time to petition -'for review to the Ninth Circuit Cotrt of Appeals with -
respect to such ruling or decision has expired; or (ﬁ) if a petition for review to the Ninth Circuit
Court of Appeals with respect to the Final Judgment has been filed, the i)etition has been denied
or, if granted, has resulted in affirmance of the Final Judgment ina form substantlally identical to
the form of the Final .Tudgment entered by the Court. .

' L. “Fairness Hearmg’ means the hearing at or after which the Coiut will make a final

decision whether to élpprove this Stipulation and the séttlement set forth herein as fair, reasonable

|| and adequate.

M. “Final Judgment” means the jﬁdgment entered by the Oourt in substantially the
form of attached as Exhibit C hereto. | | |
N. “Injunction Period” means the ineﬁod commencing on the Effective Date and

ending three (3) years later. ‘
i 0. “Person” means any natural person, individual, corporation, associa;ﬁOn,
partnership, trust, or any other type of legal entity. ‘

- P. | “Rejeased Claims” meaﬁs and includes any and all claims, damages, rights,
demands, actions, causes of action, suits; debts, liens, contracts, liabilities, ag‘regmén’ts,-cos’ts’,
expenses or losses, of whatever kind or nature, whether foreseen or unforeseen, and whether

known or unknown, ansing out of or rélating to telemarketing activity via an ADAD, as alleged in
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the Complaint or which could have been alleged based upon the same facts; for DISH Nehmrk
products or services within the State of W_ashihgtdn at any time pribr to the date of the
Preliminary Approval Order. - - |

Q. ‘“Released Persons™ means all of the Defendants and ﬁISH Network and their
direét and indirect parent, subsidiary and affiliated Persons and the officers, directors, employees,
partaers, shareholders, agents and any' other successors, a‘ss’igﬁs‘ or representati\;"es of any of the -
foregoiﬁg Persons. Released Persons does not include DISH Network’s retailers or other

independent confractors who are not also a subsidiary, affiliate or an employee, officer or director |

of DISH Network or an employee, officer or director of such subsidiary or affiliate.

II. CERTIFICATION OF PLAINTIEF CLASS

A. The partics 'stiia’ulate to certification of the Class as defined in Section L.C. above
and aj)pointment of Plaintiff as representative of the Class and Class Counsel as coﬁnscl for the
Class. 7

B. Certification of the Class and appointment of the Class representative and Class
Counsel by the Court shall be binding only with respect to the settlement of the Action.. In the
event the Effective Date for any reason-does not occur, the certification of the Class and
appointment of the Class Repres‘eﬁtative and Class Counsel shall be vacated, and the Action shall
proceed as though the ceﬁiﬁcﬁfion and appeintments had never occurr'ed;
II. ~ SEYTLEMENT RELIEF | |

In consideration for the release hereinafier set forth, fhe termination of t'ms Acticin,' and in
full and final settlement of all claims by Class Members, Defendants agree that the Final Judgment
shall c;rder the following ¢y pres and injunctive relicf: |

A | Cy Pres Settlément Relief

A contribution shall be made by Defendants pursuant to the ¢y pres doctrine to the Legal
Aid for Washington Fund (“LAW Fund”) to support civil legal aid programs in the aggregate total
amount of $50,000. This contribution shall be paid within thirty (30) days of the Effective Date,
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B.  Injunctive Seitflement Relief

During the Injunction Period:

1. Code Compliance. DISH Network L.L.C. shall comply with RCW

Sections 80.36, 400 et seq. For purposes of this injunction, the acts of DISH Network LLC’s
retailers shall not be construed as conduct of DISH Network LL.C.or v101at10ns of this prowsmn ;
2. DISH Network LL. C Due Dlhgence and Rgportmg Regulrement

() At the time of tenewal, new and renewal DISH Network L.L.C.
wtitten retailer agreements shall contain a clause ex’pfessly_ prohibiting violation of applicable state
and federal telephone sohcltatmn laws.

(b) DISH Network L.L.C.shall promptly investigate complaints
received from consumers, government entities, and tlrurd-pgl_‘t.les (e.g., the Better Business Burea)
ori ginatiﬁg in Washington State regarding use of ADADSs and shall take reasonable steps to
identify the retailer or the retailé;’s agent whose activities prompted the complaint.

(6)  Within thirty (30) days of the Effective Date, DISH Network L.L.C.

shall nbttfy retailers of the text of the Washington ADAD statute through a mass communication

to retailers and shall pdst a copy of that tass communication to the DISH Network L.L.C, retaiier
website for the Injunction Period. Not earlier thaﬁ six (6) months and ot later than one (1) year
after issuance of the original masg co'mmunicaﬁons to retailers, DISH Nstwork L.L.C, shall issue a
second mass commumnication to the retailers of the text of the Washington ADAD statute.

(d) | For the pquose of ensuring ADAD compliance in Washington, new
and renewal DISH Network L.L.C. written retailer agreements shiall | prohibit retailers ﬁmn using
independent contractors or agents to fulfill the retailer’s obligations under the retailer agreement
with ‘rcsp;act to telemarketing activities in Waslﬁﬁgtqh .Withdut DISH Network LLC’s specific
prior written consent.

i
i
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(e) IfDISH Network L.L.C. learns that rctailers are using ADADs to
solicit new customers in Washington State, then DISH Network L.L.C. shall retam and mvestlgatc
that information as a complamt _ ]

(ff  Whena retailer who has violated the Washington ADAD statuits is
identified through mvestlgatlon, then DISH Network L.L.C.-shal} use reasonable éfforts to mform
the: complammg customer, governmental ent:ty and/or tthd party (as apphcable) in wntmg of the
identity and contact lnformauon for the retailer who Vlolated the Washmgton ADAD statute,

(2  DISH Network L.L.C. shall document receipt of ADAD complamts
about rétailers originating in the State of Washington and provide a report to Class Counsel not
more than once per year upon Class Counsel’s Wﬁttén request, within 30 days of receipt of such
requeét. The report shall identify the complaiﬁts received inchiding, if avail#blé, thie date of the
alleged violation, the originating teiephone number, the identity, address and teie;ﬁhone' number of

the alleged retailer, the conclusion reached, and the resolution of each complaint, including any

-penalty or enforcement action imposed. DISH Network L.L.C. shall maintain the comiplaining

consummier’s Name buit the relj'oi‘ts will exciude information protécte‘d by applicable privé.cy laws -
unless and until the rcquiremeﬁt‘s for disclosure under those 15_ws has been satisfied.
(h)  Progressive Retailer Enforcerﬁent'

(i) Level 1: Upon 1dent1ﬁcat10n of a retailer pursuant fo the
above—stated cornplaint investigation process, DISH Network L.L.C. shall notlfy the retailer in
writing of the complaint and demand a written explanation. '

(#)  Level 2: Ifat any time DISH Network L.L.C. becomes
aware of clear and convincing proof measured agaipst a reasonable, objectivé standard that 2
retailer or its agent has violated the Washington ADAD statute, DISH Network L.1..C. shall
impose appwpﬁate discipline on the retailer; the type 0 f discipline to be determined in DISH
Network L.L.C.’s sole discretion. Such discipline may include, buf is not limited to:

a) Termination;

STIPULATION OF SETTLEMENT - 9
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b) Imposing monetary fines;

c) Wifhholding of compensaﬁon;.

@)  Suspending the right to telemarket for a period of
time; | '

e) -Prohibiting‘ teielﬁarketing;

'f) . -Requmng the retailer to lmprove 1ts process and
procedures for comphance with the Waslnngton ADAD statute;

g) Requiring the retailer to terminate certain employees
involved in violation of the Washington ADAD étatﬁte;

h) Requ_iriné the retailer to terminate telemérketing
‘affiliates;

iy Requiring the retatler to retrain employees in
Washington ADAD statate com'pliance' or

M Other appropnate dlsmphne under the circumstances.

(i) chel 3 If aﬁer a second found violation, DISH

‘Network L.L.C. becomes aware of clear and ‘convincing pr'oof measured against a_reaso’uéble,

obj ective standar'cl that a retailér or retailer’s agent has violated the Washington ADAD statute
three (3) times wu‘.hm a thirty-six (36) month period, then DISH Network L. L C. shall impose a
fine on the retailer in an amount to be determined in DISH Network L LC.s sole discretion, in
addition to other appropriate d1smp1ule to be determined in DISH Network L.L.C.’s sole
discretion. For the purpose of this paragraph, each violation must be a separate violation in
conuection with a telemarketing camipaign that is separate and distinct from the telemarketing
campaigns involved in the prior viola’tions.. _

C. Record Retention DISH. Network L.L.C. shall retain all records of investigations
and punifive actions taken against non-complying retailers urider this Stipulation of Settlement for

a minimum of three (3) years.
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IV. NOTICE TO THE CLASS

Defendants shall issue the Clasé Notice in aicco‘rdande with the requiremc—:nts. of the
Preliminary Approval Order, as follows: |

A Sllb_]CCt to the approval of the Court and to be comp]eted 1o later than thirty (30)
days pnor to the Fau‘ness Hearing, Defendarnts shall cause the Class Notlce to be published in

substantially the form attached as Exhibit A hereto as follows; one (1) day in each_ of the

fdllowing publications: Vancouwver Columbian, Sea'ttle Times/Post-Intelligencer, Spokane

Spokesman-Rewew and Tri-City Herald, and for one (1) day, fourteen (14) days later in each of
the following publications: Vancouver Columbzan, Tacoma News Trzbune, Bellmgham Herald,
Spokane Spokesman-Review, and Yakima Herald Republzc. _
B. Defendanits shall pay all c’oéts associé;ted with prépﬁin'g and publishjng the Class
Notice. 7
C. Tracking and reporting of class members who request e_xclusion'shall be compiled
by Plaintiff and reported to the court. -

V.  ATTORNEYS® FEES AND RETMBURSEMENT OF EXPENSES -

A, Plaintiff, counsel for Plaintiff and the‘ Class, and Defendants have-égreed_’pursuant
toa separafély executed Stipulation and Agreement, to submit the amount of attorneys’ fees and
expenses pursuant to terms and conditions agreed upon by thé parties (which terms and conditions

are incorporated herein by this referénce) to arbitration before the Honorable William Cahill,

{[ retired Judge of the Superlor Court of the State of Cahforma in‘and for the City and County of San

Francisco, which award will be subject to and condlt:loned upon approva] by this Court.
B. D.efmdants agree not to oppose an application by Class Counsel, and Class Counsel

agrees to only submit an application, for attomeys’ fees and reimbursement of expenses that shall .

not .exceed the amount awarded by Judge Cahill, Retiréd, pursuant to the arbitration proceeding

which has been agreed to by the parties hercto, as Plaintiff’s attorneys’ fees, expenses and costs.

{| Within thirty (30) days after the Effective Date, DISH Network L.L.C. shall deliver to Michael F.
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Ram, at the address set forth above, a check 'p‘ayable to “Levy Ram & Qlson, LLP” in the total
amount awarded by the Court as 'éttomeys’ fees, expenses éncl costs, not fo' exceed the amount
awarded'by Judge Cahill, Retired, pursuant to thé arbitratibn proceeding which has beeri agreed to
by the parnes hereto DISH Network L L.C. agrees to pay mterest at the rate of ﬁve percent (5%)

;per annuin on alt unpald amounts commencmg t‘mrty (30) days after the Effectlve Date and

contmmng until paid in full. _

C. Defendants agree not to Oppose an apphcatlon by Plaintiff, and Plaintiff agrees only
to subrmt an application, for an incentive awaid of $3,000. - Within thirty (30) days after the
Effectwe Date, DISH Net\x(ork LLC. shall deliver to Michael F, Ram, at the address set forth |
above, a check payable to “Michael Spafford, .J 1. in the total amount awarded by the Cduajf as an
incentive award not to exceed the sum of $3,000. DISH Nef:work L.L.C. agrees to pay interest at
the rate of five percent (5%) per annum onall unpaid amounts commencing thiity (30) days after
the Effective Date and continuing untll paid m full.

' D. In no event shall Defendants be reqmred t0 pay more than the fees, expenses and
costs awarded pursuant to arbitration and, in the event the Court awards a greater amount,
Defendants shall have the right to cancel this Stl'pu_jlat]o'n, terminate the settlemént and to proceed
as if the se‘tﬁement had never been' executed and the same shall be nuil and void as provi'dedAin'
Section VLB, below,

VL. CONDITIONS OF SETTLEMENT AND EFFECT OF DISAPPROVAL
CANCELLATION, OR TERMINATION OF AGREEMENT

Al Upon the preliminary approval of this settlement by the Court as evidenced by

‘entry of the Preliminary Approval Order, all discovery and other proceedings in the Action shall -

be stayed until further order of the Court, except such proceedings as may be necessary either to
implement the Stipulation or to comply with or effectuate the terms of the Stipulation.
B. - Inthe event that any of the events or conditions described in Section LK. hereof

either are not met-or do not occur, this entire Stipulation shall, upon written notice from
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Defendants to Plaintiff become null and void, except that the parties shall have the option to agree
mutually in writing to waive the event or condition and proceed with this eettlement in which
event the Effective Date shall be deemed to haﬁe occurred on the date of said writien agreement.

VIL DISMISSAL OF ACTION AND R RELEASE |

A, As 500n as practmable after execiition of this Stipulation, Class Counsel will take
all necesse.ry steps to secure the Court’s approval of this settlement, certiﬁcaﬁen of the Class, the
entry of the Judgment substanﬁally in the form of Eithibit C, and the subsequenf dismissal of the
Action, with pre_ludwe as'to the Class. |

B. Upon the Court’s final approval of this Stipulatiori and the settlement set forth
herein, the Final Judgment Pursuant to Stipulation shall be entered.

C. In consideration of the aforementioned payment and obligations undertaken by
Defendants, and save and except only those obligations created or arising ﬁ'om this Stipulation or
the attached Final Judgment, Plaintiff, on behalf of himself and the Class described herein, hereby
relesses and forever discharges the Released Persons from the Released Clalms
VIIL M]SCELLANEOUS PROVISIONS _

A The parties hereto and their undersigned counsei agree fo undertake commercially

reasonable efforts and to offer their reasonable cooperation fo effectnate this Stxpulatlon and the

terms of the settlement set forth herein, including talding all steps and efforts contemplated by this

Stip‘ulation-' and any other steps and efforts which may become reasonably necessary by order of
the Court or othefwﬁse. : | _

B. This Stipulajci‘oﬁ, the Stipulation for Jﬁs;rbif:raﬁoné and Selection of Arbitrator, and the
Letter Agréement dated Augﬁst 14, 2008, executed concurrently herewith, contain the enfire

agreement among the parties hereto and supersede any prior agreements or undetstandings

between them. All terms of this Stipulation are contractual and not mere recitals and shall be

construed as if drafted by all parties hereto. The terms of this Stipulation are and shall be binding

upon.each of the -parties hereto, their agents, attorneys, employees, successors and assigns, and
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